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One of the enduring truths about human beings is that we lie — frequently 

and often quite casually. In fact, if one believes the recent claims of many 

psychologists, the impulse to deceive resides deep within our genes, a central 

feature of our common humanity. As one scholar of deception puts it, “Lying is 

not exceptional; it is normal, and more often spontaneous and unconscious 

than cynical and coldly analytical. Our minds and bodies secrete deceit.”1

Numerous studies confirm that few people can make it through a typical 

day without lying.2 In one, subjects asked to keep diaries of their conversa-

tions reported that they told lies anywhere from 30% to 50% of the time on 

topics including their feelings, their actions and their plans and whereabouts.3 

Some 60% of newly introduced individuals lie to one another within minutes 

simply to create a favorable impression,4 and dating couples apparently lie to 

each other even more.5 According to the most conservative estimates of 

human resource managers, 25% of all résumés contain significant lies.6 More-

over, lying behaviors start early — typically at age three or four.7

It should not be surprising, then, that when it comes to negotiation, the 

process is often strewn with falsehoods and deception. In fact, many observers 

find it difficult to imagine negotiating without some element of deception. 

Professor James White, an expert in the field, writes:

On one hand the negotiator must be fair and truthful; on the other he 

must mislead his opponent. Like the poker player, a negotiator hopes that his 

opponent will overestimate the value of his hand. … The critical difference 

between those who are successful negotiators and those who are not lies in 

this capacity both to mislead and not to be misled.8 

The Morality and Legality of Lying 
The pervasiveness of lying may cause some negotiators to become overly ca-

sual about the truth. The unspoken, and perhaps unconscious, thought is that 

if everyone lies, why is it so bad? In a widely read and frequently cited 1991 

article in Sloan Management Review, Richard Shell, a legal studies and busi-

ness ethics professor at the Wharton School of the University of Pennsylvania, 

voiced a spirited objection to the notion that we should adopt a relaxed atti-

tude toward lying in negotiation settings: “[W]hat moralists would often 

consider merely ‘unethical’ behavior in negotiations turns out to be precisely 

what the courts consider illegal behavior.”9 To illustrate the point, Shell re-

views numerous legal precedents to make the case that law and morality 

overlap substantially in outlawing false representations in bargaining situa-
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tions. Common law fraud requires five simple elements: (1) a 

false representation of a material fact, (2) knowledge or belief as 

to its falsity, (3) an intent to induce the other party to rely on the 

representation, (4) justifiable reliance by the injured party, and 

(5) damage or injury to the innocent party.10 Based on these ele-

ments, Shell concludes that “unethical bargaining practices are, as 

often as not, illegal or become so after they are brought to light.”11 

In other words, it’s not just wrong; it’s usually illegal to lie when 

bargaining.

Not All Deceptions Are Lies
To be sure, one should note that Shell’s argument has limits. Not-

withstanding his objections to negotiators’ lies, he acknowledges 

that attempts to mislead are a fairly standard part of negotiations 

— something all negotiators need to be cognizant of.12 No one 

should expect full disclosure at a flea market or used-car lot.

In fact, Shell does not argue that people who make misleading 

statements have necessarily committed an immoral or illegal act. 

That would mean that negotiators have a fiduciary relationship, 

imposing the highest duty of honesty and disclosure. At some 

point, the courts require people to mind the principle of caveat 

auditor (“let the listener beware”).13 Sales talk, for example, no-

toriously walks a fine line between legally binding factual 

statements and mere gratuitous praise, commonly known as 

“puffing.”14 Technically, the courts hold parties to the truth of 

their representations, yet they forgive puffs. The challenge is dis-

tinguishing legally binding statements from nonbinding ones. 

Consider, for example, one court’s determination that when a 

sales agent referred to a building as “superb,” “super fine” and 

“one of the finest little properties” in the city, he was simply puff-

ing and not saying anything meaningful about the property’s 

condition.15 Contrast this with another court’s ruling that a sales-

person who described a computer as “first class” did make a 

representation that constituted a legally binding warranty,16 or 

another court requiring a car dealer to stand behind an auto he 

said was in “good running condition.”17 How one is supposed to 

tease out a consistent “bright line” distinction from these rulings 

lies beyond the skill of our finest legal minds.18

It is also possible to gain advantage over an opponent (and 

without legal consequence) by not disclosing information that 

the other party ideally would like to know. For example, a farmer 

would be thrilled to hear that the party seeking to buy his land 

represented an oil company that wanted to exploit the mineral 

reserves. Similarly, a property owner would want to know that 

the person negotiating to buy his property represented one of the 

world’s largest resort and entertainment companies.19 Yet, for a 

variety of public policy reasons, the courts do not typically re-

quire companies to volunteer this kind of information.20 Only if 

the nondisclosure strikes a court as particularly oppressive or 

unfair have courts required affirmative disclosure.21

Further, the courts rarely punish parties simply for being eva-

sive. As viewers who watch politicians and public officials on 

Sunday morning interview shows can attest, there is a real art to 

responding to questions by changing the subject or answering 

questions that have not been asked.22 Finally, it is often possible 

to avoid liability by using misleading behaviors that make no 

representations, but which seem to. Immanuel Kant famously 

offered the example of A deceiving B into believing that he is 

headed on a journey by conspicuously packing a suitcase, hoping 

that B would draw the intended conclusion.23 

In light of the moral and legal ambiguity of lying, negotiators 

need to brace themselves for bargaining deception. They need to 

understand how they can detect lies and establish safeguards. As 

critical as this area is, few academic scholars have explored them 

beyond noting the importance of taking care when one bargains. 

This article examines the next steps to determine whether one 

can know when his or her opponent is lying and, if so, what one 

can do for protection.

Can We Detect Lies?
Everyone seems to have a favorite method for determining when 

someone is lying. Among the presumed “giveaways” are averting 

eye contact, pulling on one’s ear, sweating, changing vocal pitch, 

increased (or decreased) smiling, long pauses between answers, 

rubbing one’s arm or fingers, and heavy breathing. The list is long 

and often inconsistent: Someone blinks — or doesn’t blink — and 

people insist that that person is lying. Many people claim that their 

test is reliable, and they recount personal experiences as evidence. 

However, research shows that most people are quite incompe-

tent as lie detectors. Liars are not easy to spot.24 Indeed, according 

to most experiments, the odds of detecting whether someone is 

lying rarely exceed random chance.25 For example, the popular 

notion that liars avert their gaze has been debunked.26 Other in-

dicators have been similarly discredited: that liars shift posture, 

move their heads in particular ways, smile inappropriately, make 

incriminating gestures and reveal falsehoods through specific 

foot or leg movements.27 In fact, accomplished liars, knowing 

what observers look for as signals of deceit, can do an excellent 

job of controlling those behaviors. If anything, looking for such 

cues can interfere with an accurate assessment of truth telling. In 

one study, students were better able to detect lies by reading a 

transcript than by watching a videotape.28 

Further evidence of how difficult it is to identify liars comes 

from a field study of suspects interrogated by the British police. In 

contrast to laboratory studies (where the only negative fallout from 

having one’s lies detected might be the loss of a cash bonus), this 

study focused on individuals who faced lengthy incarceration if 

they lied unsuccessfully.29 Through a careful winnowing process, 

the researchers obtained a number of taped interviews in which the 

suspects both told the truth and lied during an interrogation. (For 
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confirmation that the suspects ac-

tually lied, the authors insisted on 

irrefutable evidence, such as verifi-

able confessions, after initial denials 

of wrongdoing.) The authors then 

asked independent observers to 

view the tapes and track a broad 

variety of behaviors, such as gaze 

aversion, head movement, blink-

ing, head shaking, body scratching, 

speech disturbances, frequency of 

saying “ah” or “um,” and verbal 

pauses. The authors then compared 

these behaviors to the known in-

stances of lying in the tapes. Based 

on these observations, the authors 

reached several important conclu-

sions. First, they debunked the 

notion that there is a typical indica-

tor of deceptive behavior.30 Second, 

the most reliable indicators of de-

ception were stunningly minor: 

Most suspects paused longer and 

blinked less when lying.31 Given 

how subtle these indicators are, it is 

fair to conclude that there is no 

universal — or easily readable — 

telltale sign of lying. 

Equally sobering is the growing 

body of evidence showing that trained professionals — law en-

forcement officials, judges, psychiatrists, polygraph examiners, 

CIA agents or other skilled interrogators — rarely do better than 

lay observers in detecting lies under controlled experimental con-

ditions.32 Although they may exhibit high levels of confidence in 

their ability to detect lies, their certitude is not backed by data.33 

Concerns Over Lie Detection Technologies
Over the years, scientists have developed a variety of technologies 

and techniques for detecting lies, most of which remain highly 

controversial. Topping the list are polygraph machines, often 

called lie detectors, which relate changes in heart rate, blood pres-

sure and electro-dermal reactivity to a subject’s truthfulness. 

Widely used by law enforcement agencies and businesses, lie de-

tectors have increasingly come under critical scrutiny. The 

skepticism prompted Congress to enact legislation in 1988 ban-

ning the use of polygraph machines in most routine business 

settings and limiting their use to cases of national security.34 In 

2002, a National Academy of Sciences panel reviewed data from 

several decades of polygraphs and concluded that there was “little 

basis for the expectation that a polygraph test could have ex-

tremely high accuracy.”35 In fact, the panel estimated that if 

polygraphs were administered to a group of 10,000 people that 

included 10 spies, nearly 1,600 innocent people would fail the test 

— and two of the spies would pass.36 

In recent years, other technologies have been proposed as al-

ternatives to the polygraph. One of the most highly publicized 

methods has been described in a number of studies by Paul 

Ekman.37 Ekman claims that when people lie, they involuntarily 

display fleeting facial expressions that give away their deception. 

He asserts that trained practitioners are able to use his method to 

detect lies with high degrees of accuracy.38 However, a measure of 

skepticism is justified. Given the fleeting nature of microexpres-

sions (and how minor and confusing many of the signals are), it 

is difficult to see how they can be interpreted with much accuracy 

in business negotiations. 

There are similar doubts about other new technologies, in-

cluding voice-stress analyzers, magnetic resonance imaging 

machines and advanced thermal-imaging technology. In recent 

years, as concerns about terrorism have spread, such tools have 

been touted for their accuracy in detecting lies. Yet sorting out 

claims about their effectiveness has become a challenge for law 

enforcement and defense experts. To date, most experts remain 

skeptical, and the likelihood that any of these techniques will be 

useful in the immediate future for businesspeople is remote.39 

Protecting Against Deception 
Given the challenges in detecting lies, one might be tempted to 

conclude that there are no realistic protections. However, this 

would be an overreaction. Indeed, one can greatly minimize the 

risk of lies in bargaining through a series of steps designed either 

to expose lies and liars before negotiations begin or to provide 

protection from lies. 

Before the Bargaining Begins Every negotiation expert worth his or 

her salt offers the same advice: prepare, prepare, prepare. Prepa-

ration is particularly critical when facing opponents for the first 

time and the stakes are high. There are two parts: researching the 

other side’s character and bona fides, and anticipating scenarios 

that might play out in the negotiation. 

Research background and bona fides. At a minimum, one 

should check available sources of public information — the Better 

Business Bureau, the Federal Trade Commission, state and local 

consumer protection offices — to see whether the other side has run 

afoul of the law or good business practices.40 Perhaps the quickest 

way to begin is to run a search through Google, Yahoo or one of the 

other Internet search engines. If suspicions arise about the other 

side’s bona fides or good faith, asking that person to disclose creden-

tials, credit record or personal history forces the individual to prove 

his or her legitimacy as a bargaining partner. Some negotiators are 

uneasy about asking for this information since it indicates that they 
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do not trust the other side. It depends on how you ask. Asking po-

litely, with reassurances that you are trying to establish trust, will 

usually offset any negative reaction from an honest opponent.

Set special ground rules for bargaining. Under the law, most 

contracts are negotiated at “arm’s length,” meaning that the par-

ties have no special duty of disclosure, and each side is acting in 

his or her own interest. Although the two sides are not free to lie 

to each other, they generally do not have any duty to disclose se-

cret, material information. This means that an agent bargaining 

on behalf of the oil company or the amusement park builder to 

buy land has no obligation to share what they intend to do with 

the acquired property. However, some experts have argued that 

parties (especially lawyers) should consider entering into pre-

negotiation agreements whereby they commit themselves to 

negotiate according to higher standards; specifically, they might 

agree to disclose all material information, abstain from unrea-

sonable delays and abstain from imposing hardships on the other 

party to force favorable settlements.41 At a minimum, this would 

provide reasonable guarantees that a negotiator was not with-

holding critical information (such as the existence of oil on one’s 

property). Moreover, one side’s refusal to enter into a “good faith 

in negotiation” agreement might act as a tip-off that he or she 

plans to withhold vital information.

During the Bargaining Process Once bargaining is under way, there 

are a variety of tools to detect lies. Even when lies can’t be de-

tected, one can still build in safeguards against them.

Look for potential signs of deception. Despite evidence that 

there are no reliable behavioral “giveaways” of lying, the reality is 

that some individuals are incompetent liars. One should carefully 

observe the other party to determine if this is so, particularly by 

monitoring his or her baseline demeanor.42 If an animated per-

son suddenly becomes shy or a calm person begins to fidget, it is 

important to pay attention to what they are saying and take ad-

ditional protective measures.

Ask questions in different ways. People who wish to deceive 

do not necessarily resort to outright lies, which can lead to 

charges of fraud. Instead, they dodge, duck, bob and weave 

around the truth, assuming that their statements will be miscon-

strued or not challenged. For example, if Tom is trying to contact 

Suzy and asks John for her phone number, John — who has her 

e-mail address but not her phone number — might be techni-

cally correct in saying that he doesn’t have her number. To avoid 

such a narrow response, Tom should ask John whether he knows 

of any way to contact Suzy.

Similarly, if Mary asks Sam if he has ever been arrested or 

convicted of fraud or theft, Sam might respond indignantly: “I’ve 

never been convicted of anything like those crimes.” The reply 

might gloss over the fact that he had been charged with fraud but 

never convicted. Without pushing him to respond to her ques-

tion about previous arrests, Mary 

may be misled; whether a court 

would find that Sam led Mary 

astray is debatable. Some courts 

might, but many jurisdictions 

would probably rule in Sam’s 

favor, believing that it was Mary’s 

job to ask follow-up questions.43

If the questioner isn’t con-

vinced that the complete story is 

forthcoming, he or she can try 

another approach. The questioner 

can try to summarize the point at 

issue in his or her own words and 

demand that the other side an-

swer with a “yes” or “no.” If the 

person responds with words other 

than yes or no, the negotiator 

would be well advised to continue 

grilling the opponent. Conversely, 

the negotiator might infer some-

thing negative from an opponent’s 

refusal to answer questions about 

a hidden ownership in land and 

say, “Since I can’t get you to an-

swer the question directly, I am 

going to assume that you do have 

an undisclosed interest in the 

property.” 

Ask the opponent to “come clean.” In any setting where one 

feels that the other side is not being forthcoming, one should 

push the other party to reveal all relevant information. To do 

that, one needs to ask whether there are any material facts that 

have not been disclosed — in effect, to come clean about knowl-

edge. For example, Sherry strongly suspects that Brad has a 

hidden reason for wanting to buy her house, but she can’t get him 

to go beyond saying that he sees “strong commercial possibili-

ties.” At some point, Sherry might try a different approach and 

ask, “Is there something important that you know about this deal 

that you haven’t told me?” If Brad denies any knowledge and 

Sherry later discovers that Brad knows that a highway is slated to 

go through the area, Sherry might have a strong legal case based 

on Brad’s false representation to her. Although Brad might not 

have a legal duty to volunteer this information, by denying that 

he is withholding anything, he exposes himself to possible legal 

damages for fraudulent nondisclosure.44

Ask questions to which you already know the answer. A well-

known way to test veracity is to probe areas where you know the 

answer. If the other side responds with a lie, you know that there 

is an issue of trustworthiness. A famous example of this approach 
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can be found in the 1962 Cuban missile crisis. At a meeting with 

Soviet Foreign Minister Andrei Gromyko, President John F. Ken-

nedy, armed with photographs, asked Gromyko to admit that the 

Russians had located the missiles in Cuba. Gromyko repeatedly 

denied that this was the case, whereupon Kennedy angrily ordered 

a blockade of Cuba and demanded that the missiles be removed. 

Take notes during negotiations. When disputes arise after a 

deal has been struck, one of the difficulties of holding the other 

side accountable is establishing what was actually stated in the 

discussion leading up to the agreement. Expert negotiators typi-

cally take good notes on critical points to remove any potential 

ambiguity. Some read the other side’s words back to them and ask 

them to confirm it for accuracy. Others go so far as to bring an-

other party in as a witness to the discussion. 

Include written claims as part of the final agreement. In 

cases where the other party’s representations about facts are fun-

damental to making the deal acceptable, it makes sense to insist 

that the relevant representation be included in the written terms 

of the deal. For example, Acme Manufacturing Co. might be re-

luctant to purchase a widget supplier because it is nervous about 

future demand for widgets. To reassure Acme, the seller might 

provide a multiyear purchase commitment from a major cus-

tomer. However, as a condition of the deal, Acme should insist on 

getting a reference to the commitment in writing. 

Use contingent agreements for protection. Sometimes merely 

stating an intention to include the other party’s statements in the 

written agreement triggers a more honest discussion. If, however, 

the other side insists that its original representation is correct, a 

skilled negotiator can take the next step: Insist on a “contingency” 

provision in the contract that provides specific protection should 

the representation turn out to be false. In contingency agreements, 

the parties agree in advance on consequences and remedies (in-

cluding monetary damages) if and when certain events unfold.45 

Trust but verify. Many people will remember President Ron-

ald Reagan’s negotiations with Soviet Premier Mikhail Gorbachev 

in 1987 over the Intermediate Nuclear Forces Treaty, where Rea-

gan used a line attributed to Lenin: “Trust, but verify.” The reality 

is that parties are more likely to trust each other when they have 

a means of determining whether the other party’s representations 

are accurate. Society has developed a number of legal and regula-

tory tools (including performance bonds and escrow agents) to 

help provide protections against dishonesty and bad faith in bar-

gaining. Depending on the circumstances, negotiators should 

always consider whether such mechanisms are appropriate for 

achieving their objectives. 

Former U.S. Ambassador Clare Booth Luce once remarked, 

“Lying increases the creative faculties, expands the ego and less-

ens the frictions of social contacts.” Because lying serves so many 

“useful” purposes, it is no surprise that it is so popular with hu-

mans. Knowing this, negotiators need to guard themselves against 

being exploited when they bargain. As H.L. Mencken noted, “It is 

hard to believe that a man is telling the truth when you know that 

you would lie if you were in his place.” Fortunately, there are steps 

you can take to protect yourself against lies and lying liars.
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